






created by hisemployment•.•. " The Judgethen quotedWatermeyerCJ in Feldman(Pty) Ltd
1945 AD 733: " ... a master who does his work byhandofa servantcreates a riskofharm to
others if the servant prove to benegligentor inefficient or untrustworthy; that, because he has
created this riskfor his own ends he isundera duty toensurethat Ito one isinjuredby theservant's
improperconductor negligencein carrying on his work... "

Can apermanentemployerbecomevicariously liable for damagesor harm sustainedby a
third party as aresult of the employee'snegligencewhere the servicesof the employeehad
beencontractedout to anotherparty (temporaryemployer)?

In R H Johnson Crane Hire (Ply) Ltd v Grotto Steel Construction (Pty) Ltd[13] the Court
acceptedthat in the caseof temporaryworkers thecriterion of the temporaryemployer's
control over theservantaffordsthe bestindicationas towhereto placethe liability for the risk
of damageor harm: with the temporary employer or the permanentemployer (who for
instancelets his crane and theservicesof his operator-servantto the temporaryemployer).
The Court held that the keyquestionrelating to this control over the servantis whetherthe
temporaryemployerhad the right orpowerto exercisecontrol over themannerin which the
employeerenderedhis services(for instanceto give instructionsto the operatorhow to handle
the crane). InMidway TwoEngineering& Construction ServicesBK v Transnet Bpk.[14]
the SupremeCourt of Appeal confirmedthe view takenin the Johson Crane Hirecase and
highlighted that there were avariety of factors to take intoaccount to determine the
relationshipbetweenemployerand employeefor the purposeof vicarious liability, of which
the right of supervision andcontrol is one.

Can anemployerof a professionalpersonsuch as aprofessionalengineeror professional
natural scientist be held vicariously liable for the delictual deeds of such employee
notwithstandingthat such a professionalperson has a largeamount of freedom in the
exercisingof his I her duties? TheSupremeCourt inMtetwa v Minister ofHealth [19] held
that anemployeris at risk if a memberof staffunderhis commandis negligentin the exercise
of any of his duties, be theyprofessionaland notsubjectto dictation from others, evenif the
latterexerciseda discretionof his own, or evenwhenhe was not on duty.

As a generalrule our law does notrecognisevicarious liability of a mandatorfor the delict
committedby pis mandatory(also called an "independentcontractor")which he contracted
("employed"). The term "employed" is normally utilised in the context of employer ­
employeerelationshipsand not with mandator- mandataryrelationships[17].

However, in the appellatecaseLangley Fox Building Partnership (Pty) Ltd v De Valente [18],
GoldstoneAlA statedthat it is a fundamentalrule of our law that a personis obliged to
exercise that degreeof care which circumstancesdemand. Whether the circumstances
demandthe exerciseof care will dependupon proof that themandatorowed theplaintiff a
duty of care and that thedamagesufferedwas not tooremote. The judgedefinedthe tests to
determinewhetherthe mandatoractednegligentlyas follows:

91

http://sajie.journals.ac.za



"(L) Would a reasonable man have foreseen the risk ofdanger in the consequence ofthe work
he employed the contractor to perform? Ifso,

(2) would a reasonable man have taken steps to guard against the danger? Ifso,

(3) were such steps duly taken in the case in question?

Only where the answer to the first two questions is in the affirmative does a legal duty arise,
the failure to comply with which can form the basis ofliability. . ..

It follows from the aforegoing that the existence of a duty upon an employer of an
independent contractor to take steps to prevent harm to members ofthe public will depend in
each case upon the facts. It would be relevant to consider the nature oftlte danger; the context
in which the danger may arise; the degree of expertise available to the employer and the
independent contractor respectively; and the means available to the employer to avert the
danger. This list is in no way intended to be comprehensive. "

6. Limitation on liability in the common law

Establishing the extent of products liability becomes problematic if the act led to a chain of
events and remote consequences. .

The defendant is only liable for those damages and harm ifnot only the consequences but also
the causal connection between the act and the consequences were reasonably foreseeable. The
test for "reasonable foreseeability" centres around the question whether, at the time of the
delict, the consequences and the causal connection between the act and the consequences in
general were foreseeable with such a degree of probability that the consequences can be
reasonably imputed to the defendant. This test must not be confused with the "duty of care"
test for negligence.

There is a distinction between factual and legal causation. Although a delictual act may result
in a cascade of different losses (factual causation), the defendant may only be held liable for
those losses where there is a legal causation between the act and the loss. Factual causation is
determined from the evidence by analysing how one fact follows from another.

In Shrog v Valentine [11] Judge Clayden explained that where a wrong has caused destruction
of a plaintiffs property, damages based on the value of the property together with any
consequential loss such as a loss of actual profits due and traceable to the destruction, are
recoverable.

Legal causation is established in that the courts follow a supple approach and may apply
considerations of policy guarding against exceeding the boundaries of reasonableness,
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fairness and justice [8] [9] [10]. Considerations of policy may differ between communities
depending on the sense of justice of that particular community.

7. The South African Bill of Rights

The South African Bill of Rights states in section 24:

"24. Everyone has the right

to an environment that is not harmful to their health or well-being; ... "

In applying any considerations of policy, the courts must take into account the sense ofjustice
of the community, also known as the "bani mores", within the context of the South African
Bill of Rights.

8. "Products liability" and the Occupational Health and Safety Act 85 of 1993

Section 1O(1) of this Act states amongst others that any person who designs, manufactures,
imports, sells or supplies any article for use at work must ensure as far as is reasonably
practicable that the article is safe and without risks to health when properly used and that it
complies with all prescribed requirements. [My emphasis by underlining.]

Similarly, section 10(3) requires that any person who manufactures, imports, sells or supplies
any substance for use at work must ensure as far as is reasonably practicable, that the
substance is safe and without risks to health when properly use. Furthermore, such person
must take the necessary steps to ensure that information is available with regard to the use of
the substance at work, the risks to health and safety associated with such substances, the
conditions necessary to ensure that the substance will be safe and without risks to health when
properly used and the procedures to be followed in the case of an accident involving such
substance. [My emphasis by underlining.]

Per definition "sell" includes an offer or display for sale or importation into South Africa for
sale, or an exchange, donation, lease or offer or display for leasing.

Any person who erects or installs any article for use at work on or in any premises shall
ensure, as far as is reasonably practicable, that nothing about the manner in which it is erected
or installed makes it unsafe or creates a risk to health when properly used (section 10(2)).
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Section 10(4) makes provision for a shift of accountability:

"10. (4) Where a person designs, manufactures, imports, sells or supplies an article or
substance for or to another person and that other person undertakes in writing to
take specified steps sufficient to ensure, as far as is reasonably practicable, that
the article or substance will comply with all prescribed requirements and will be
safe and without risks to health when properly used, the undertaking shall have
the effect or relieving the first-mentioned person from the duty imposed upon
him by this section to such an extent as may be reasonable having regard to the
terms ofthe undertaking."

Section 10(4) does not refer to a so-called "voetstoots" clause. Such clause does not relieve
one from the obligations in terms of section 10(4).

It should be highlighted that the person who transfers the article or substance to another, has a
legal duty to disclose to the other person any unsafe hidden latent defects known to the
transferor but not visible or discoverable upon inspection of the product by the transferee.
Take for instance the following example: where a vacuum pump is contaminated with highly
toxic material, the latent defects and inherent dangers must be highlighted in the written
undertaking.

According to section 22, if any requirement has been prescribed in respect of any article,
substance, plant, machinery or health and safety equipment or the use or application thereof,
then no such items may be sold or marketed unless it complies with the requirements.

Section 37(1) places certain burdens of proof on the employer to prove his innocence:

"37. (1) Whenever an employee does or omits to do any act which it would be an offence
in terms ofthis Actfor the employer ofsuch employee or a user to do or omit to
do, then, unless it is proved that-

(a) in doing or omitting to do that act the employee was acting without the
connivance or permission ofthe employer or any such user;

(b) it was not under any condition or in any circumstance within the scope of
the authority ofthe employee to do or omit to do an act, whether lawful or
unlawful, ofthe character ofthe act or omission charged; and

(c) all reasonable steps were taken by the employer or any such user to prevent
any act or omission ofthe kind in question,

the emplover or any such user himself shall be PRESUMED to have done or
omitted to do the act. and shall be liable to be convicted and sentenced in respect
thereof; and the fact that he issued instructions forbidding any act or omission of
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the kind in question shall, not, in itself, be accepted as sufficient proof that he
took all reasonable steps to prevent the act or omission." [My emphasis by
using capital lettering and underlining.]

"User" is the person who uses a plant or machinery for his own benefit or who has the right of
control over the use of the plant or machinery but excludes the lessor thereof or a person
employed in connection with the plant or machinery.

Section 37(2) states that section 37(1) similarly applies to a mandatory of any employer or
user unless the parties have agreed in writing that the mandatory undertook it upon himself to
comply with the provisions of the Act.

Section 37(3) states that whenever an employee or mandatory of an employer or user does or
omits to do an act which would be an offence in terms of this Act for the employer or such
user to do or omit to do, he shall be liable to be convicted as if he was the employer or user.

Section 39(5) also shifts the burden of prove to the accused:

"39. (5)(a) Whenever at the trail ofany person charged with a contravention ofsection 22 it
is proved that the accused sold or marketed any article, substance, plant,
machinery or health and safety equipment contemplated in that section, it shall
be PRESUMED, until the contrary is proved. that such article, substance, plant,
machinery or health and safety equipment did not at the time of the sale or
marketing thereof comply with the said requirements." [My emphasis by using
capital lettering and underlining.]

Failure to comply with section 10(1) -10(3) or section 22 amounts to a criminal offence.

9. Section 424(1) of the Companies Act and section 64(1) of the Close Corporations
Act

Section 424(1) of the Companies Act 61 of 1973 reads:

"When it appears, whether it be in a winding-up, judicial management or otherwise, that any
business of the company was or is being carried on recklessly or with intent to defraud
creditors of the company or creditors of any other person or for any fraudulent purpose, the
Court may, on the application of the Master [of the Court], the liquidator, the judicial
manager, any creditor or member or contributory ofthe company, declare that ANYPERSON
who was knowinglY a party to the canying on ofthe business in the manner aforesaid, shall
be PERSONALLY responsible, without any limitation ofliability, for all or any ofthe debts or
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liabilities oUhe company as the Court may direct." [My emphasis by using capital lettering
and underlining.]

Section 64(1) of the Close Corporations Act follows the same line.

10. "Products liability" in the light of the decision in Body Corporate of Greenwood
Scheme v 75/2 Sandown (Pty) Ltd and Others

In Body Corporate ofGreenwood Scheme v 75/2 Sandown (Pty) Ltd and Others the plaintiff,
a body corporate, instituted action against the sole director of a building company. The
plaintiff alleged that the director had knowingly been a party to the company performing the
building activities in a reckless manner with the result that the plaintiff sustained damages in
respect of repairs and renovations and consequently that the director should be personally
liable in terms of section 424(1).

The Court held the view that reference to the business of the company in section 424
embraced more than merely financial affairs. The Court also held that a director could be
held liable even when the company is in a sound financial position and still carrying on with
its business.

At488I Wepener AJ made the following important statement:

"The reference to the liability in terms of s 424 is in ally event complimentary to the third
defendant's [the director in this case] common-law liability, which would be based on the
same facts alleged by the plaintiff in order to sustain the claim in terms of s 424 of the
Companies Act. The purpose ofs 424 (J) was to supplement the common law and to simplify
the evidential requirements of a delictual claim which might be difficult if not impossible to
prove." [My emphasis by underlining.]

Thus, any person who was knowingly a party to the carrying on of the business of the
company in a reckless manner such as the introduction of a dangerous defect or unsafety into
the product through design, manufacture, distribution, selling, installation, maintenance,
repair, refurbishment, reconditioning or b) by not providing essential information relating to
the product, its suitability for use and its application, shall be personally responsible, without
any limitation of liability, for all or any of the debts or liabilities of the company as the Court
may direct.

The ordinary meaning of "recklessly" includes gross negligence , with or without
consciousness of risk-taking. In Philotex (Pty) Ltd and Others v Snyman and Others [20] the
Court confirmed the view taken in S v Dhlamini [21], namely that gross negligence includes
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"an attitude or state of mind characterised by 'an entire failure to give consideration to the
consequences of one's actions, in other words, an attitude of reckless disregard of such
consequences' ".

11. Products liability in other legal systems

Whereas South Africans will increasingly import and export products , it is advisable to take
cognisance of developments abroad in the arena of products liability.

Japan has moved away from the fault-based liability (negligence) principle as a condition for
liability to a defect-based liability, also known as "strict liability" by adopting their Product
Liability Law, No. 85 of 1994.

It is noteworthy that this law makes provision for a "development risk defence" as a ground
for exemption. This means that the designer, manufacturer and distributor shall not be liable
for damages and harm if he can prove that the "scientific or technological knowledge" at the
time when he delivered the product was not such that he could have detected the defect before
release.

This Act also makes provision for a prescription period of ten years from date of release of the
product after which no liability claims may be instituted.

The United States' Product Liability Fairness Act of 1995 defines "product liability action" as
meaning "a civil action brought on any theory for harm caused by a product." [My emphasis
by underlining.] It appears that the applicant may resort to either fault-based liability or strict
liability.

It is interesting to note how the USA legislature addressed the liability of the "product seller".
In section 101 (15) "product seller" is defined as a person who:

"[(A)J(i) in the course of a business conducted for that purpose, sells, distributes, rents,
leases, prepares, blends, packages, labels, or otherwise is involved in placing a
product in the stream ofcommerce; or

(ii) installs, repairs, refurbishes, reconditions, or maintains the harm-causing
aspect ofthe product."

The term does not include a provider ofprofessional services in any case in which the sale or
use of a product is incidental to the transaction and the essence of the transaction is the
furnishing ofjudgement, skill or services."
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In terms of section 104 of the United States' Product Liability Fairness Act of 1995, a
claimant must establish, amongst others, that the product seller made an express warranty
applicable to the product that allegedly caused the harm that is the subject of the complaint,
independent of any express warranty made by a manufacturer as to the product, and that the
product failed to conform to the warranty and that the failure of the product to conform to the
warranty caused harm to the claimant. The seller needs to exercise reasonable care with
respect to the product. A product seller shall not be considered to have failed to exercise
reasonable care with respect to the product if the product seller had no reasonable opportunity
to inspect the product that allegedly caused the harm.

What about importers of goods that are unsafe? Section 104:

"A product seller shall be deemed to be liable as a manufacturer ofa product for harm caused
by the product if-

(A) the manufacturer is not subject to service ofprocess under the laws ofany State
in which the action may be brought; or

(B) the court determines that the claimant would be unable to enforce a judgment
against the manufacturer. "

12. Conclusions

This article highlighted several ways in which a person can be held liable for an unsafe
product. Damage, death or harm is not a requirement in all cases. It is for this reason that the
term "products liability" should not be confined to the area of the law of delict, but should
have a wider connotation.

It is my view that "products liability" must mean liability arising when a person renders a
product unsafe, together with a reasonable foreseeable risk of another person(s) being exposed
to the unsafe product under circumstances where reasonable precautions could have been
taken to prevent it. Such liability arises irrespective of whether such product indeed actually
causes damage, harm or death, and irrespective of whether the product is exposed to the
public domain or not and irrespective of whether the case is based on civil or criminal action.

Has our law on products liability kept pace with technological, social and economic
developments? Does our common law and legislation such as the Occupational Health and
Safety Act, section 424 of the Companies Act and the decision in Body Corporate of
Greenwood Scheme v 75/2 Sandown (Pty) Ltd and Others currently reasonably meet the
community's sense of justice by adequately setting out the boundaries within which product
safety must be managed? I believe that our law has reasonably kept pace with developments
to meet the needs of the community.
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However, there are areas for improvement such as to meet the need for an unambiguous and
concise definition of the concept "product", especially when considering this age of
knowledge sharing and service delivery.
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